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VIA CERTIFffD MAIL
RETUR RECEIPT REQUESTED

Steven L. Johnson, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue N.W.
Washington, D.C. 20460

Lieutenant General Robert L. Van Antwerp
Chief of Engineers and Commanding General
United States Ary Corps of Engineers
441 G Street N.W.
Washington, D.C. 20314

Robert W. Varney
Region 1 Administrator
EPA New England, Region 1
1 Congress Street, Suite 1100
Boston, MA 02114-2023

Colonel Curtis L. Thalken
Commander and District Engineer
New England District
United States Ary Corps of Engineers
686 Virginia Road

. Concord, MA 01742-2751

Re: Notice of Intent to Sue Regardin¡i the No-Jurisdiction Determination for 4-Acre

Wetland Adiacent to Mountain View Drive in Colchester, Vermont

Gentlemen:

This letter constitutes a Notice of Intent to Sue the United States Army Corps of
Engineers (the "Ary Corps"), and the United States Environmental Protection Agency ("EP A")

pursuant to Section 505(a)(1) and (2) of the Federal Water Pollution Control Act (the "Clean
Water Act"), 33 U.S.C. § 1365(a)(1) and (2), to challenge as possibly unsupported by substantial
evidence and contrary to applicable law, the Ary Corps' February 13,2008 determination that
a four-acre wetland on Mountain View Drive in Colchester, Chittenden County, Vermont is not
subject to the Clean Water Act because it purportedly is "isolated" and therefore is not a
"navigable water" pursuant to 33 U.S.C. § 1344(a)or a "water of the United States". 

i The

Corps' decision that the construction proposed'in or near such wetland would not involve any
temporary or permanent fill may also be challenged.

i Because EP A is ultimately responsible for the protection of wetlands, Avoyelles Sportsmen's League v. Marsh, 715

F.2d 897 (7th Cir. 1983), and the Ary Corps acts as EPA's agent, pursuant to a Memorandum of Understanding,
when it renders wetland jurisdictional determnations, both entities are subject to suit under 33 V.S.C. § 1365(a)(2)
when the Corps fails to make reasoned wetland determinations and the EP A AdßÚnistrator fails to exercise the duty
of oversight imposed by 33 D.S.C. § 1344(c). National Wildlife Federation v. Hanson, 859 F.2d 313 (4th Cir.
1988).

~
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The waters of the United States at issue are located on land owned or controlled by Lake
Champlain Transportation Company and/or Ray Pecor and are known as Lot 5 in the Meadows
Industrial Park on the westerly side of Mountain View Drive in Colchester. Costco Wholesale,
Inc. ("Costco") proposes construction on the edge of such wetland. The water is a wetland
identified on a plan entitled "Wetland Plan for Lot #5", dated May 1 8, 2006, and submitted on
behalf of Costco Wholesale Corporation by Trudell Consulting Engineerng and submitted to the
Ary Corps in support of a request for a no-jurisdiction determination for that wetland. The
waters at issue also include tributaries of Sunderland Brook and the Winooski River adjacent to .
the subject property.

Costco proposes a retaining wall and a gasoline station on the edge of such wetland,
which may cause irreparable harm to the wetland, its function and values and may require the
placement of fill in the wetland. R.L. Vallee, Inc., as a neighboring property owner whose

property overlooks and abuts such wetland, would be adversely affected and harmed by any
destruction or encroachment of the wetland. R.L. Vallee, Inc. relies on the Army Corps to fully
implement the Clean Water Act's protection of wetlands and other waters of the United States.

The Army Corp's No-Jurisdiction Determination for the
Wetland on Lot 5 May Not Be Supported by Substantial

Evidence and It May Be Inconsistent with Applicable Law.

There are two separate bases for Ary Corp's jursdiction over the wetland: (1) The
wetland on Lot 5 borders and abuts directly an unnamed tributary of Sunderland Brook, a
tributary of the Winooski River, a navigable water, ard is therefore "adjacent" to a waterof the
United States under 33 C.F.R. § 328.3(a)(7); - and (2) the degradation or destruction of the
wetland on Lot 5 could degrade the Winooski River and Sunderland Brook, an impaired water on
Vermont's Clean Water Act § 303(d) list, and could affect interstate commerce on that river
within the meaning of 33 C.F.R. § 328.3(a)(3). The Ary Corps considered only the first basis
of jursdiction and erroneously concluded that the wetland on Lot 5 is not a "water of the United
States" and does not drain beyond the boundar of the Meadow Industrial Park property. The
Ary Corps' failure to consider the other bases for jurisdiction was arbitrary.

The Aiiny Corps Relied On an Incorrect Legal St~ndard and Ignored Relevant Evidence

The Clean Water Act prohibits the discharge of dredge or fill material from a point
source into the waters of the United States except pursuant to and in compliance with a permit
issued by the Ary Corps. See 33 US.C. § 1311(a); 33 U.S.C. § 1344. Pursuant to 33 C.F.R.
§ 328.3(a), waters of the United States include tributaries of navigable waters and their adjacent
wetlands. The Ary Corps determines the landward extent of trbutaries of navigable waters
based on the tributar's "ordinary high water mark," and wetlands are "adjacent" to these

tributares if they are "bordering, contiguous, or neighboring." 33 C.F.R § 328.3(c).
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The Ary Corps may have committed legal error and acted arbitrarily and capriciously in
clasi;ifying the wetland on Lot 5 as "isolated," and thus not subject to Section 404 Clean Water
Act jurisdiction. The no-jursdiction letter states that the determination was based on a review of
the administrative record and various maps.

Finally, the Army Corps' no-jursdiction, detem1ination contradicts, without any
explanation, compellng evidence that the wetland on Lot 5 is not "isolated" but is hydrologically
connected to the Winooski River, a navigable water of the United States. R.L. Vallee, Inc. can
demonstrate that the wetland on Lot 5 is hydrologically connected to the Winooski River. See,
e.g., Attachment 1 hereto. Accordingly, the wetland is subject to Ary Corps jursdiction and
the Ary Corps acted arbitrarily in failing to require Costco to obtain a permit prior to its
construction of a gasoline station and retaining wall in or adjacent to the wetland on Lot 5.

The Armv Corps Acted Arbitrarlv In Failing to Consider Whether It Has Jursdiction Over the
Wetland on Lot 5 Pursuant to 33 C.F.R. 1$ 328.3(a)(3)

Included within the Ary Corps' definition of "waters of the United States," are "all
other waters whose "use, degradation or destruction" could "affect interstate or foreign
commerce. . .." 33 C.F.R. § 328.3(a)(3). This jurisdictional basis does not depend on whether a
wetland is hydrologically connected or otherwise adjacent to a navigable water. The wetland on
Lot 5 clearly falls within this definition of "other waters" of the United States. As set forth
above, sediment and silt flowing from the wetland' has already had an adverse impact on a
channel of interstate commerce-the WinooskI River, which drains into Lake Champlain, and
Sunderland Brook, an impaired water.

Clearly, the degradation or destruction of the wetland on Lot 5 creates a potential for
exacerbating adverse impacts on the Winooski River or creating new ones. The wetland
presently stores storm water run-off and 'filters some sediments and pollutants from the water
flowing into it from the Costco property and other areas. Excavating or fillng in the wetland and
destroying its vegetation wil likely diminish its storage and filtration functions and cause even
more silt and sediment to flow to the Sunderland Brook and the Winooski River. Development
of a gasoline station, construction of a retaining wall and encroaching on the Lot 5 wetland may
cause greater surges of storm water ru-off containing pollutants from paved areas and excess
nutrients from landscaped areas, all of which wil end up in the Winooski River. Any excess
nutrients in the river may increase the level of'pollutants in the already impaired Sunderland
Brook.

In sum, whether or not the wetland on Lot 5 is adjacent to the Winooski River, the Ary
Corps should have asserted'jurisdiction over it because its destruction or degradation could affect
interstate commerce under 33 C.F,R. § 328(a)(3).

We hope that you wil review the rio-jurisdiction determination in light of the
considerations raised here, including the evidence provided in Attachment 1 hereto. If at the
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close of the 60-day notice period, you have not reconsidered and vacated that determination, R.L.
Vallee, Inc. intends to file a citizen suit against the Army Corps and EPA pursuant to 33 US.C. §
1365(a), seeking declaratory and injunctive relief, and the recovery of attorney fees, expert
witness fees, and costs oflitigation, as provided by 33'U.S.C. § l365(d).

Very trly yours,GJ
Jo Anderson, Esq.

D vid W. Rugh, Esq.
urak Anderson & Melloni, PLC

P.O. l3ox 787
Burlington, VT 05402-0787
(802) 862-0500

JT A \DWR \alb

Enclosure

cc: Hon. Michael Mukasey, Attorney General of the United States, US. Department of

Justice, 950 Pennsylvania Ave., N.W., Washington, D.C. 20530

Amy Norrs, Water Quality Division, Vefmont Agency of Natural Resources, 111 West
Street, Essex Junction, VT 05452

Laura Pelosi, Commissioner, Deparment of Environmental Conservation, 103 South
Main Street, Waterbury, VT 05671

George Crombie, Secretary, Vermont Agency of Natural Resources, 103 South Main
Street, Waterbury, VT 05671

Mark Hall, Counsel for Costco Wholesale, Inc., Paul, Fran & Collns, P.C., P.O. Box
1307, Burlington, VT 05402-1307

Lake Champlain Transportation Co., c/o Ray Pecor, King Street Dock, Burlington, VT
05401

S:\Clieili MllIlCrs\72463\Lcttei-s\)ElIA-Army Wctlnnd lelter.doc
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t Extension 42

March 12,2008

Ms. Amy Nonis
Wetland Specialist
Vermont Agency of Natural Resources
111 West Street
Essex Jet., VT 05452

Re: Costco Wholesale, Colchester, Vermont

Dear Amy:

We have been retained by the attorney for Timberlake Associates, LLP, a landowner near
Costco Wholesale in Colchester. They are concerned about degradation of the surface
and groundwaters and the wetland system in this area, which they share with Costco and
others.

With the assistance of Enol Briggs, we have reviewed the Costco development plans,
Jeff Severson's wetland delineation, and your correspondence dated October 1,2007.
For reasons offered below, we would ask that you revisit this project with a more critical
eye.

In summary, we have four areas of concern:

· The wetlands at the project site are more extensive than shown and underlay the
proposed gasoline facility.

· The wetlands are part of a larger wetland complex in this area and appear to be
contiguous with class 2 wetlands to both the nort and south of the project site
and should be protected under the Vermont Wetland Rules.

· 11ie project storm water design wil divert sìgnificimt volumes of stormwater
recharge away from the wetland at the project site.

There is no buffer between the gasoline sales facility and the wetland complex for
when a leak to groundwater eventually occurs.
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Site Wetlands

The development plan for the Costco project includes a wetland delineation conducted by
Jeff Severson in 2000 and modified in 2005 . We have digitized that information in the
attached maps 1 and 2. We have also digitized the, wetlands that were identified at the
project site in 1993, of which 0.93 acre was previously impacted for the original Costco
project under an earlier Water Quality Certificate and a federal general peimit,.

Because of winter conditions and lack ofpennission to examine the soils at the project
site, we have examined other public sources of information concerning the hydrology of
the site and examined the site vegetation and drainage from public vantage points.

Attachment 1 is a section of a 1989 site plan we copied from Act 250 fies (#4C0288-18)
for the project site, prior to the Costco development. It shows the adjoining parcel
labeled as "Ray's Mobile Homes, Inc." which we understand to be the Pecor land
included with the current Costco project. This plan shows a driveway, culvert, what
appear to be two beims, and an oval area defined by contour "311" with wetland
symbols.

This area matches very closely an oval area seen in the state's 2004 high resolution black
& white and color orthophotos (see attachments 2 and 3). This area appears in these
photos to be a shallow, wet area with emergent vegetation. The stalks of this vegetation
were readily apparent earlier this winter.

This shallow, wet area was created prior to 1989, the wetland rules, and the Costco
facility and, whi Ie we assume it is man-made, it does not appear to have been designed as
a regulatory stormwater feature. It also does not appear to be a deep water pond.
Comparing the elevation of 311 with the adjoining elevations of the Severson wetlands, it
certainly appears to be at or below the same wetland elevation. Furthermore, given the
small volume of materials in the adjoining berms, this area may well have been part of
the larger natural wetland area prior to being excavated, Man-made or not, this area
appears to be a wetland.

To further understand the hydrology of this area, we examined the state's UDAR
elevation data that was collected at the same time as the high resolution orthophotos.
This data is on a ten foot grid and is stated to be accurate to within 6 inches vertically:
We separated and color coded that data by one foot increments. Then, after we shifted
the one foot increments by 0.5 foot (eg., one layer is 110.5 to 111.5), we observed that
this elevation data closely matched the upland islaì1ds in the development plan, as seen iii
map 1. This would make sense as this area is very uniforn1 with sandy soils, so ground
elevation should play an important role in soil saturation.

We then used the LIDAR elevation data as a first approximation of wetland hydrology, as
shown by the dashed blue line in map 1. At the project site, in the vicinity of the oval
wetland area mentioned above, this elevation data confirms the contour data in the older
plan. Near the western, downgradient edge of the ~everson wetland, we believe the
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wetland occurs at approximately 110.5 feet, based on hydrology. At the eastern edge,
near the Costco parking area, we believe the wetland occurs between 111.0 feet and
111.5 feet, based on hydrology. We then transferred these wetland lines to the black &
white orthophoto (see map 2) and examined the features more closely and made minor
adjustments.

Based on this analysis ofthc LlDAR data, it would appear that Severson's delineation
excluded this oval, wet area and whatappears to be a grassy channel below it, (and
perhaps another small arca near the driveway). We estimate approximately 14,500
square feet of additional wetland by this methód. From the road, it is apparent that this
shallow, wet area contained reedy vegetation that was cut down. Even without a soil
coring, this data leaves little doubt in our minds that this basin and drainage is wetland as
defined by the Vermont Wetland Rules and the Corps' 1987 Delineation ManuaL.

The only explanation we can think of for Severson omitting this area is that it appears to
be man-madc. But while such distinction may be important as to federal wetland
jurisdiction, our understanding is that it has no bearing on wetland delineation or state
wetland classification and protection. Furtheriore, we think it is important to note that
this basin and channel were never constrcted as a required stormwater feature, even ifit
does now provide such benefits for the existing parking areas. Rather we believe this was
a simple excavated hollow in an existing wetl¡md, that over time has continued to rehirn
to a natural condition. We see no reason why its wetland status and water quality
functions should not be protected.

Class 2 Wetlands

Using the same LIDAR elevation data and high resolution orthophotos, as weIl as
information from other development plans and a roadside examination, we explored the
extcnt of the larger wetland complex and possible contiguity to nearby class 2 wetlands.
We acknowledge that this is challenging during winter conditions.

The class 2 wetlands in the area, as shown in the state's GIS data, are shown on maps 1
and 2. In particular, note the class 2 wetlands along the channel of Sunderland Brook to
th.e north and a separate class 2 wetland to the south ofInterstate 89.

We believe the LTDAR data confirms what appears to be obvious in the field; that the
meadows on either side of the access road to Costco were all part of the same wet
meadow and are surely contiguous through the sandy soils undcr the access road. A
visual examination of the riparian corridor further north reveals what appears to wetland
vegetation extending from the stream channel all the way to the class 2 wetland. Wc are
not certain how far the wetlands may extend up thè hil on the west sidc of 

the channeL.

Turning to the south, the LIDAR elevation data shows that the wet soils on the south side
of the interstate highway are at the same elevation. Our understanding is that the south
side of the interstate is connected not only by 

,a pipe in roughly the position of the old
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stream channel (seen on the USGS map, attachmeI1t 4), but through the same sandy
subsoils below the built up interstate. You can see this pre-existing soil and site
condition in the 1962 aerial photo used for the,sCS soil survey (attachment 5), which
show the extent of the Au Gres soils (Au) throughout this area.

Our understanding is that the strip bordering on the south side of the interstate has been
designated by others as class 2 wetlands (we noted such designation on a sidewalk plan
along Route 7 for the Town of Colchester), presumably because they connect to the class
2 wetÌand 011 the south side of the town road as seen on maps 1 and 2.

In your letter of October 1, 2007, you made no independent classification, but relicd upon
a previous letter by Padraic Monks. Mr. Monks August 17, 1999 letter (see attachment
6), likewise indicates that he relied upon a 1992 agency review of the classification. We
have a 1992 agency memorandum from Cathy 0 'Brien to the agency's land use attorney,
dated December 7, 1992 (see attachment 7) tqat states "there is a Class Three wetland on
this site." It does not reference any methodology to support the classification, nor does it
even indicate whether Ms, O'Brien attempted to make such afield determination. She
may have simply made some assumptions o~ relied upon information from the applicant
at that time,

We also note that there was an agency policy regarding wetland contiguity along
channels (if the wetlands were less than 20 feet wide for a certain length, as we recall)
that has since been dropped and Ms. O'Brien's classification may have also reflected
such outdated policy or thinking.

Regardless, while we can understand why ihe agency would respect previous staff iulings
with regard to past development projects that have been completed, we do not see any
reason for the agency to be bound by outdated. assessments as they apply to future

, development projects. More importantly, we do not see anything in the Vermont
Wetland Rules that would support such a position. Only the Water Resources Board
(now the WR Panel of the Natural Resources Board) can issue a formal, binding wetland
classification.

Wetland Recharge

You should be aware that the proposed stormwater plan for the Costco project will
involve diverting the drainage flows which currently feed the wetland in question. The
north parking area and roadway (the areas closest to Route 7) wil be collected in a pipe
and discharged directly to Sunderland Brook behind the nearby hotel, bypassing the
wetland. The west parking area (closer to 1-89) wil all be redirected to a storm pond
which wil in turn discharge to a Winooski River drainage, away from the wetland.

We have raised this issue with the StormwaÚ~r Management Section with regard to the
Recharge Standard in the Vermont Stormwater Rules, but it could be of equal concern
with regard to these class 2 wetlands.
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Underground Storage Tanks

Finally, we are concerned about the lack of a buffer between the proposed gasoline fillng
area, with 90,000 gallons of storage, and the retaied wetlands, claSs 2 or otherwise. In

our experience, even with modern tans and early warg equipment, it is only a matter
of time before free product (in ths case, gasoline) is released into the ground, and
gasoline is a more soluble and potentially harful threat.

As the soils at the proposed gasoline facilty are shallow to groundwater and porous in
natue, free product will be able to move more quickly and farer in the groundwater
than it otherwse might, prior to discovery. Based on the LIDAR elevation data we
would expect any such release to flow toward the wetlands.

We th that it would be prudent to requie an upland bufer between the gasoline
facilty and the wetlands so as to allow a greater opportty to access and recover
plumes of free product without involving or filling the wetlands. The 50 foot class 2
wetland bufer would make sense in ths regard.

Based, on the abøve inormation, we believe that you should reconsider your October 1,
2007 letter, and more carefuy visit the wetland delieation, the wetland classifcation,
the wetland recharge, and the wetland buffer issues.

We would request that we be invited to parcipate in any fuer dicussions or site

inspections regarding these wetlands.

Than you for considering our input.

Cordially yours,

HEINEL & NOYES

2~
Senior Planner

Enc!.
cc Timberlake Associates, LLP

Jeff Severson
David L. Grayck, Esq.
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in tte pr()~)(ì8e.rf pr~'.~i(:;ct. (l(è~:j aì'e cDusicli..rtl (~ll~ss 'Th.:'è;f.-. r.ilid rl.re: f.bt;l';:~~Ü\rL: nc;t pri)rtc~c:d ticd.er tbc:

VUlIl)m WU.!:lJU i;,nJei' ITlJwevçr, thE; '..etlamts arc 'llJllcr Act '250, ¡lil: L,y Úw lj,.', Army CD!lJ;';
of Enginc(xs. A..JÜ.)tJugi.: it j~. lJ(ßsì.ble. t,hH.1 therr.: are func~j(!.i~ providt"d by the \veiJand n'iat art:
pn;íCCi.c(J by .í\~:~ 250~ l;. i;~, frlGrt Jiki=-ìy that The CDr-p~:' re'v.ÍêNl is g;)isi~~ iU ï~,t,;ult in :i rr':.rle,"~,jgll of riie

pruJf:C.(.

Oo.c'.: a ;:ropDSJll.!1H\S ",;cepiabJe (ü the Corps is Üt'le.opeG, I .rc:spccifull y request ",ÌlH 1'01.:
s!:hmit a copy fur onr ioròvie\.v, P)f;i1Se c;¡ll me r,\ (8U2ì 241-3763 it ;1m) Ìlw,; èU1Y CjucsiìcIìs,

Sincerely.

(J \ ' r\\ r\
\KI a.-;/t ~\¡ J \'\-- .~';;~._.

P;¡diaic MÖnks
Di.,,-,'ict Wetlaivi" Ec:c!rigiSr

picor)1,wpd

FleuIO!~:): cnfiC0t. . 8â(re!E~'~l?x ,Jet IFitt,:i1()rdíHLJtland!~':-~pringr¡"'1ic'jf;3l .Ju:rnt;t~UfY



Agency of' Natural Resources
OClJUrtlUcnt or Eiivlronmeiit.nl C()U~erviitlou

'j\YYìÙ:: ¡.NtENT 71L"......_~'"'-..,.._.."'....~,..=-..__,.,._....

Water Quality Division
Building Hl North, 2nd Floor

802-~95j

IV1EMORANDUM

To: .KU1..t .Ja.nson i Land Use Attorney

From: CCl'thy O'Brien, AssisUint Wetlands Coordinator

Date: December 7 i 1992

Subjec't: Costco w'holesale i Hercules Drive i Colchøster
A~t 250 # 4C02ßB-19

I am reviewing the above referenced proj eet for wetland
impacts. There is a Class 'l'href' wetland on this si t.e. '1'0
date, we have not received plans that include an accurate
weti~nd delineation. As sdon as we receive these plans i I
will need to either issue or. waive a 401 Water Quality
Certification for the placement of fill in the wetland. If
wetland impacts are greater thin one acre i the applicants
will also need to apply for an individual permit from the
Army Corps of Engineers. They have been in contact with
Marty Abair with the Corps of Engineers.

The most important function of the wei:land 011 site is
providing wat;er quali,ty maintenance (criterion lB). As the
existing grassed and forested area become converted to
impervious surfaces and pi'nJ,Öng areas i the need for water
quality treatment will increase. i wiii review impacts to
thi.s function in the Water Quality Certification. Please
call 11\8 if you have further question8 or com.ment,s.

cc: Lou Borie i District coordinator

OlSTRCT COMPr.iON t# W
APPUCATJON J# J ( . .
EXHiBIT j.,/l "¡ 'r: ' \
DATE r; L_/ ,



--- -"-------..-~-7---".. .- -""----"7-" .."n ____u" -'.- .-------""- ...,...
Iyl9'1:

)&¡.

~/&
v.t t, ,lOr,

~"Jt.
q I$

:.CILIQl

'- &(j,l, rr,o
'1, ~

41"
a1-~ .

l~

HHBHHHH
HUHHH~H

. f.l,~D.f

A ' HI
II ~~~lf

,,,,,,,,,¡',','¡

Há~~á~ iÚi1í
HiHHH úH. ~ i-
.... ,..... .. . il &i:5.... )l

11; ,-,¡li !il!
.. 0:;

o
¡



T ~. .~~.':r-'-.-'-

DEPARTMENT OF THE Akt,Jr'Y
NEW ENGLAND DISTRICT, CORPS OF ENo'lNEERS

696 VIRGINIA ROAD '
CONCORD, MASSACHUSETTS 01742.27!:1

REPLY TO:
ATTENTION OF: i 3 FES 20

Regulatory Division
CENAE-R-PEC-62
File Number: NAE-2007-3359

Mr. Renee Hanson
Costco Wholesale

14590 Horseshoe Drive, Suite 150
Sterling, VA 20166

Dear Mr. Hanson:

We have determined that a Deparent of the Ary pennit is not.required for your
proposed project. Our determination is based on the information described in your application
and on the enclosed plans. The work involves the expansion of an existing building, constrction
ora gas station and reconstrction of Lower Mountain View Drive in Colchester, Vennont. The
work is shown on the attached plans, in s~en sheets, entitled "COSTCO WHOLESALE" (dated
"1 1/16/2007"), '~W~tlIDd Plan,.Eo¡:,Lot,#5" (dated "05/18/2006"), "Existing Conditions" (dated

"11/16/2007"), "Site Plan" (dated "11/16/2007"), "Cross-Sections" (dated "01/15/08"), and
"Erosion Prevention & Sediment Control Plan 2" (dated "11/16/2007").

Our regulatory jursdiction encompasses all work in or affecting navigable waters of 

the
United States under Section 10 of the Rivers and Harbors Act of 1899 and the discharge of
dredged or fill material into all waters of the United States, including adjacent wetlands, as well
as discharges associated with excavation and grading within those waters, under Section 404 of
the Clean Water Act. Since your proposal does not include any of 

the aforementioned activities,a Deparment of the Ary permit is not required.

Our Corps of Engineers permit process does not supersede any other agency's jursdiction.

Therefore, if other Federal, State, and/or local agencies have jursdiction over your proposed
activity, you must receive all other applicable permits before you can begin work. Please note
that performing work within our jursdiction without a Corps of 

Engineers permit can result inprosecution by the U.S. Governent.

An approved jursdictional determination (JD) is attched to ths General Permit?
verification letter. If you do not agree with the approved JD, you have the right to an L.

administrative appeal under 33 CFR Par 331.
i
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If you have any questions regarding this letter, please contact Michael S. Adams at (802)
872-2893.

Sincerely,

Attachments

Fran 1. Delgiudice
Chief, Permits & Enforcement Branch
Regulatory Division

Copy fushed:
Ms. Debra A. Bell
Project Manager
Trudell Consulting Engineers
P.O. Box 308
Wiliston, Vermont 05495

MFR: Project will involve the expansion of an existing building, constrction of a gas station
and reconstrction of Lower Mountain View Drive in Colchester, Vermont. A concrete block
retaining wall will be constrcted along the wetland boundar. The work will not involve any
temporar or permanent fill in any wetlands or waterway. The Corps has determined that the
man-made sedimentation basin located on the propert was created in the upland and is being
used. There wil be no work or fill in any water of the U.S. as a result of the proposal and we do
not have jurisdiction over the project.

Senior Project Manager: f!

Branch Chie~
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section iv of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD)::

1 3 PEB 20
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: NëwEngliind DistrICt, CostcoWhólesalë;NAE-2007-3359

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:Vermont County/parishlorough: Chittenden City: CQIClwster
Center coordinates of site (IaVlong in degree decimal format): Lat. 44,5052219° l Long. 73.Ii716ä()0 ii.

Universal Transverse Mercator: 18
Name of nearest wàterbody: Unnamed Strear
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Winooski River
Name of watershed or Hydrologic Unit Code (HUC): 02010003
r8 Check if map/diagram of review area.. and/or potential jurisdictional areas is/ar available upon request.
CJ Check if other sites (e,g" offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

differentJD form.

D. REVIEW PERFORMED FOR SITE EV ALUA TION (CHECK ALL THAT APPLY):
t8 Offce (Desk) Determination. Date: September 25, 2007

I81 Field Determination. Date(s): November 7, 2005

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JUSDICTION.

There Àl,~,:rl'ô "navigable waters of the U.S" within Rivers and Harbors Act (RH)jurisdiction (as defined by 33 CFR par 329) in the
review area. ¡Required¡

o Waters subject to the ebb and flow of the tide.
EJ Waters are presently used, or have been used in the paSt, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CW A SECTION 404 DETERMINATION OF JUSDICTION.

There Ä'ré "waters of the u.s." within Clean Water Act (CW A) jurisdiction (as defined by 33 CFR par 328) in the review area, ¡Required)

i. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): i
51 TNWs, including territorial seas
o Wetlands adjacent to TNWs
ø Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

GJ Non-RPWs that flow directly or indirectly into TNWs
r8 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

B Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
OJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

.. E3 .. Impoundments of jurisdictional"waters

ITI Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feel: ,width (ft) and/or. acres.
Wetlands: approximately 4 acres,

c. Limits (boundaries) of jurisdiction based on: ~~_j
Elevation of established OHWM (if known):

2. Non-regUlAted waters/wetlands (check ¡fapplicable):'

IE Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictionaL.Explain: Man-made sedimenation ba,sin constructel! ¡n,the upland.

i Boxes checked below shall be supported by completing the appropriat sections in Section II below,
i For purpòses of this fonn, an RPW is defined as a tributar that is not a TNW and that tyically flows year-round or has continuous flow at least "seasonally"
(e.g., tyically 3 months).) Supporting documentation is presented in Section II.F.



SECTION II: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies wil assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section II.A.l and Section II.D.1. only; if the aquatic resoùrce is a wetland adjacent to a TNW, complete Sections II.A.l and 2
and Section I1.D.1.; otherwise, see Section III.B below,

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT is NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies wil assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictionaL. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions wil hiclude in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable wate.r, even

though ii significant nexus finding is not required as a matter oflaw.

If the waterbodlls not an RPW, or a wetland directly abutti~g an RPW, a JD wil require additional data to determine if the
waterbody has a signifcant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary ,in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. if the JD covers a tributary with adjacent wetlands, complete Section I1I.B.t for
the tributary, Section IJ.B.2 for any onsite wetlands, and Section I1I.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether.a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area: ,'. '~
Average annual rainfall:
Average annual snowfall:

inches
inches

(ii) Physical Characteristics:

(a) RelationshiD with TNW:
o Tributar flows directly into TNW,

o Tributary flows through ~ tributaries before entering TNW,

Project waters àre river miles from TNW,

Project waters are river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are . . aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNWs:
Tributar stream order, ifknown:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the aridW~ .
S Flow route can be described by identifying, e.g., tributar a, which flows through the review area, to flow into tributar b, which then flows into TNW.
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(b) General Tributary Characteristics (check all that apDlY):
Tributary is: 0 Natural

o Arificial (man-made). Explain:

o Manipulated (man-altered), Explain:

Tributary properties with resp.ect to top of bank (estimate):
Average width: feet
A verage depth: . feet

Average side slopes: jt~~~lS,.

Primary tributary substrate composition (check all that apply):
o Silts 0 Sands
o Cobbles 0 Gravel
o Bedrock 0 Vegetation. Type/% cover:
o Other. Explain:

o Concrete

o Muck

Tributary condition/stability (e,g" highly eroding, sloughing banks).
Presence of run/riffe/pool complexes. Explain:
Tributary geometry: ~tWjI
Tributary gradient (approximate average slope): %

Explain:

(c) Flow:
Tributary provides for: J.ri-~ ,. ...,'
Estimate average number of flow events in review area/year: m~

Describe flow regime:

Other information on duration and volume: ...

Surface flow is: ~itlE~lij, Characteristics:

Subsurface flow: IDk1ttfi!Sl Explain findings:
o Dye (or other) test performed:, '

Tributary has (check all that apply):
o Bed and banks

o OHWM6 (check all indicators that apply):
o clear, natural line impressed on the bank 0 the presence of litter and debris
o changes in the character of soil 0 destrction of terrestial vegetation
o shelving 0 the presence of wrck line
o vegetation matted down, bent, or absent 0 sediment sorting

o leaf litter disturbed or washed away 0 scour
o sediment deposition 0 multiple observed or predicted flow events
o water staining 0 abrupt change in plant community
o other (list): .,

o Discontinuous OHWM.7 Explain:

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply):
IT High Tide Line indicated by:¡m Mean High Water Mark indicated by:

o oil or scum line along shore objects 0 survey to available datum;

o fine shell or debris deposits (foreshore) 0 physical markings;

o physical markings/characteristics' 0 vegetation lines/changes in vegetation types,

o tidal gauges

o other (list):

(iii) Chemical Characteristics:
Characterize tributary (e,g., water color is clear, discolored, oily fim; water quality; general watershed characteristics, etc,).

Explain: Water is clear; water qulity is assumed to be good; water shed is lighly developed by widely spaced residential
homes and gravel pit.

Identify specific pollutants, ifknown:

r'A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where

the OHWM has been removed by development or agricultural practices), Where there is a break in the OHW that is unrelated to the waterbody's flow
regime (e,g" flow over a rock outcrop or through a culvert), the agencies will look forindicators of flow above and below the break.
7lbid.
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(iv) Biological Characteristics. Channel supports (check all that apply):
o Riparian corridor. Characteristics (type, average width):

o Wetland fringe. Characteristics: '

o Habitat for:
DFéderally Listed species. Explain findings: '.
D Fish/spawn areas. Explain findings: ".

o Other environmentally-sensitive species. Explain findings:

o Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:

(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain:
Wetland quality, Explain:.

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: li¡tW.:w~t Explain: '

Surface flow is: rlDJJï(
Characteristics:

Subsurface flow: ìiçJf.~jrt. Explain findings: .
D Dye (or other) test performed: '

(c) Wetland Adiacency Determination with Non-TNW:
o Directly abutting

o Not directly abutting
o Discrete wetland hydrologic connection, Explain:

o Ecological connection. Explain:

o Separated by berm/barier. Explain:

(d) Proximit Relation
Project wetlands are
Project waters are
Flow is from: ~l
Estimate approximate location of wetland as within the j¡~~ floodplain.

to TNW
river miles from TNW,

aerial (straight) miles from TNW,

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil fim on surface; water quality; general watershed
characteristics; etc.). Explain: '.. .'

Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland support (check all that apply):
D Riparian buffer. Characteristics (type, average width):
o Vegetation type/percent cover. Explain:

o Habitat for:
o Federally Listed species. Explain findings:'

o Fish/spawn areas. Explain findings:
o Other environmentally-sensitive species. Explain findings:

o Aquatic/wildlife diversity. Explain findings: ,.'

3. Characteristics of all wetlands adjacent to the tributary (if any!

All wetland(s) being considered in the cumulative analysis: ì'I!&Uü
Approximately ( ) acres in total are being considered in the cumulative analysis.
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For each wetland, specify the following:

Directlv abuts? (YIN) Size (in acres) Directly abuts? (Y IN) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis wil assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biologicai integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of signifcant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to car pollutants or flood waters.to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? . .,
. Does the tributar, in combination with its adjacent wetlands (if any), provide habitat and Iifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Does the tributar, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

i. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

findings of presence or absence of significant nexus below, based on the tributar itself, then go to Section II.D:' '

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs, Explain findings of presence or absence of significant nexus below, based on the tributa in combination with all of its

adjacent wetlands, then go to Section III.D: . ,

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence ofsigiiificant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section iiD:

D. DETERMINA T10NS OF JURISDICTIONAL FININGS. THE SUBJECT W A TERSIWETLANDS ARE (CHECK ALL
THA T APPLY):

i. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
IT TNWs: linear feet width (ft), Or,acres.
EI Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly Into TNWs.
Ll Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL. Provide data and rationale indicating that

tributary is perennial: .
CJ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictionaL. Data supporting this conclusion is provided at Section IIB. Provide rationale indicating that tributary flows
seasonally:
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Provide estimates for jurisdictional waters in the review area (check all that apply):
CJ Tributar waters: linear feet . width (ft),
o Other non-wetland waters: :'... ' , acres,

Identify type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TNWs.
ci Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictionaL. Data supporting this conclusion is provided at Section me,

Provide estimates for jurisdictional waters within the review area (check all that apply):
CJ Tributary waters: linear feet. . . width (ft),
CJ Other non-wetland waters: acres,

Identify type(s) of waters: '

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
I8 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

t8 Wetlands directly abutting an RPW where tributaries typically flow year-round, Provide data and rationale
indicating that tributary is perennial in Section II.D.2, above, Provide rationale indicating that wetland is
directly abutting an RPW: WetiiiíilJ'edgeisthe OßW öt theurÌiiamed strè,áöïtJÙit flöwsiiìto'Stinderland Brook that
drains directley into the WinoosklRiveraSectioii:iO.wàterway.Based on PM's and wetland consultant's
kwowledge of the area, the stream has continuous flow year-round.

1
51 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section II,B and rationale in Section Il.D.2, above, Provide rationale indicating that wetland is directly
abuttgJIl.BPW'

Provide acreage estimates for jurisdictional wetlands in the review area: 4 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
o Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section ii,e. .

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
D Wetlands adjacent to such waters, and have when considered in combination with the tributar to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL. Data supporting this
conclusion is provided at Section II.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.9
As a general rule, the impoundment of a jurisdictional tributar remains jurisdictionaL.
o Demonstrate that impoundment was created from "waters of 

the V.S,," or

o Demonstrate that water meets the criteria for one of 
the categories presented above (1-6), or

EI Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLA TED (INTERSTATE OR INTRA-ST A TEl WATERS, INCLUDING ISOLA TED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 

10

Gi which are or couldbe used by interstate or foreign travelers for recreational or other purposes.
lB from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
~ which are or could be used for industrial purposes by industries in interstate commerce.
,IT Interstate isolated waters. Explain: .
BI Other factors. Explain:

.See Footnote # 3,
9 To complete the analysis refer to the key in Section II,D,6 of the Instructional Guidebook,
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts wil elevate the action to Corps and EPA HQ for

review consistent with the proce8s described in the CorpslEPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. .
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Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
!S Tributar waters: linear feet .' width (ft).
12 Other non-wetland waters: , acres.

Identify type(s) of waters:
QJ Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THA T APPLY):
o If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.
CD Review area included isolated waters with no substatial nexus to interstate (or foreign) commerce.

o Prior to the Ian 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).
El Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction, Explain:
I8 Other: (explain, if not covered above): Man-mlidesedinÎenationbasin constarct~ hi thë'upland.

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of 

water for irrigated agriculture), using best professional

judgment (check all that apply):
in Non-wetland waters (i.e" rivers, streams): linear feet . width (ft).

mJ Lakes/ponds: acres.
Ii Other non-wetland waters: acres. List type of aquatic resource:
G3 Wetlands: acres:

Provide acreage estimates for non,jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
.O Non-wetland waters (i,e" rivers, streams): :.linear feet, width (ft),

o Lakes/ponds: acres,
(B Other non-wetland waters: . acres. List type of aquatic resource:
El Wetlands: acres,

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case fie and, where checked
and requested, appropriately reference sources below): , ,... ,.... . "
li Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: Plan doiiebJTrude¡fConsulting 13ngineering,

entitled "COSTCO WHOLESALE COOPERAtION"; 
dated "05118/2006"..

18 Data sheets prepared/submitted by or on behalf of the applicant/consultat.
!8 Offce concurs with data sheets/delineation report.
o Offce does not concur with data sheets/delineation report.

(3 Data sheets prepared by the Corps:

8i Corps navigable waters' study:

18 U.S. Geological Survey Hydrologic Atlas: .
o USGS NHD data,
18 USGS 8 and 12 digit HUC maps.

I8 U,S. Geological Survey map(s). Cite scale & quad name:l::4,000;Colchester, VT,

üJ USDA Natural Resources Conservation Service Soil Survey. Citation:
IZ National wetlands inventory map(s). Cite name:Ciiïchester, VT.

æi State!ocal wetland inventory map(s): '

IK FEMAIIRM maps:
EJ i OO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

!8 Photographs: 18 Aerial (Name & Date):B~W 1999.
or 0 Other (Name & Date):

c: Previous detennination(s), File no. and date of 
response letter:

I§ Applicable/supporting case law:

!i Applicable/supporting scientific literature: ' '
o Other infonnation (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD: Propösedproj~Ctwil involvethe'constnëÜòngasstai:iononprdpert off 
Lower

Mountain View Drive in Colchester, Vennont. During a November 1,2005 site visit the wetiaid boiidar Was inspeçtedand accepted. The
wetland direclty abutt an unnmaed RPW that drains into Sunderland Brook that flows into the Winooski River, a TNW.
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